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EDITORIAL NOTES. 


President Wilson has gone to Europe, and all the hubbub about 
it made by the press of the country was of no avail to prevent it. Nor 
was there any great reason why it should have been prevented. The 
occasion, the circumstances, the objects to be gained, were all extra- 
ordinary. We grant that he might have remained at home and still 
excited a potent influence over the deliberations of the Peace Con- 
ference, especially if he had sent to them a long and carefully prepared 
message indicating his views on the leading knotty problems to come 
before the Conference. But the Allies in Europe desired, asked for, 
his presence, and he felt that their wishes should not be disregarded. 
The sober, second thought of our people will be, we think, that the 
President is properly “on the job” set out by him in previous messages 
to Congress. He is our chief executive and the Commander-in-Chief 
of our army and navy, and there is no other one man to take his place. 
When we have said this we do not undertake to add that we think 
his associates on the delegation from America were as wisely selected, 
to suit our people, as some other choices (as to two of them) would 
have been. Secretary Lansing, as every one agrees, was a most 
fitting choice. His full knowledge of diplomatic practices and of the 
views of other nations besides our own made him a peculiarly avail- 
able and proper man to designate. Col. House does not represent 
anyone except the President, and, while he seems to possess sound 
judgment, the public knows too little of him to feel as it should about 
his appointment. In his place should have been a statesman of ap- 
proved merit, brains and conscience. Delegate White is no doubt 
sufficiently able, and his foreign experience should count for much. 
But the fact that his son-in-law is a German, and that his opinions 
on present-day American view-points are entirely unknown, does not 
make his appointment popular. Ex-United States Senator Root, ex- 
Justice Hughes, or even Senator Lodge, opposed as he has been to 
many of the President’s policies, would have commanded public con- 
fidence far better. However, there is no reason to continue criticism 
after the appointments are made. The duty of all Americans is to 
await results. If the President and his confreres do aught that is 
really objectionable—and this is not to be assumed in advance—it will 
be time then to say so. Let us assume instead that they will properly 
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and fully represent and reflect public sentiment here in respect to the 
matters of indemnity, the rights of smaller countries, the determina- 
tion of what is to be done with the Kaiser and those under him guilty 
of the deliberate murder of Edith Cavell and of seamen at sea and of 
the Armenians, the proposed League of Nations, and all the other 
great questions at issue. We need have no fears that England, 
France and Italy, but especially France and England, will not safe- 
guard the points in which they have much more at stake than does 
America. Let us hope for the best for all concerned and not for 
the worst. In other words, let us continue wholeheartedly, to sup- 


port the powers that be till they fail us. 


Referring to “the press” as we have in the preceding note, leads 
us further to remark that what we call “the liberty of the press” is 
often but a camouflage for license to stir up strife and to print guesses 
at the truth and, frequently, known untruths. Whoever reads various 
newspapers of New York—not one alone, but various ones—daily, 
will soon discover that a vast amount of “information” appears in 
their columns which are only blundering guesses. “It is pointed 
out” is a favorite method for a correspondent to relate or state some 
assumed fact which is as likely not to be a fact as otherwise. When 
men who know things are not seen, or, if seen, are unwilling to dis- 
close what it is important they should not state for publication, the 
correspondent tells what it is believed he might state if he could or 
would. The result is that contradictions of previous statements are 
common. But “a lie travels a mile while truth is putting on its 
boots,” and so it happens that many men who read the newspapers 
either come to believe what is not so, or are bewildered as to what the 
truth is. Few are the first-class, carefully-edited, non-gossipy 
dailies in this country, and of course the country weeklies, usually 
exceedingly weak in their selection of news and in their editorial 
columns, take after the dailies in their recitation of supposed facts 
about the War, the President, Congress, and all other matters and 
men about whom they print so-called “disclosures.” While the Eng- 
lish newspapers are exceedingly dull beside ours, and very bitter too 
when their elections are close at hand, yet a combination of their 
regard for real facts and the greater sprightliness of the American 
press would furnish a happy medium that we should like to see 


brought about. 


. 

A League of Nations seems to be a bogie in the eyes of a great 
many of our would-be statesmen. But such are careful not to suggest 
what will ever take its place to promote the peace of the world. 
Without it wars may spring up at any time in any part of the habitable 
globe; with it, if it be a real, permanent and popular force for peace, 
wars could scarcely occur unless on the smallest possible scale. We 
are not unaware of the difficulties respecting this subject. Not alone 
the passions of men and the differences of opinion among men, but 
economic questions, and questions of boundary lines and “self- 
determination” of governmental ideas and functions, may seem to 
appearances to stand in the way of an enforcible League of Nations. 
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But have we not arrived at a period in the history of this world when 
one can take this “bull of War” by the horns and master him? Vis- 
count Grey, whose clear, straight messages to Germany and to the 
Allies at the beginning of the recent War will forever redound to 
his credit, made an address recently in England on the subject of 
a League of Nations, in which he took up the objections against it, 
one by one, and in our judgment well disposed of them. Some he saw 
were frivolous; others were consequential, but, he thought, not in- 
superable. His views are certain to have their influence in England, 
which has so much of vital interest in the matter. Lloyd George is 
believed to favor the idea strongly. In France it is more uncertain as 
to what its leading statesmen think. But somehow we cannot help 
feeling that the necessities of the case are so urgent that such a 
League must be formed, or much that was gained by the Great War 
will be lost to mankind. A police force is necessary in every city to 
maintain order: why should an international police force be less im- 
portant to maintain order in the world at large? 


It is gratifying to notice that, while the newspapers of this 
country and its public speakers are giving the high mead of praise 
to our American officers, soldiers and sailors in the War. with Ger- 
many, the majority of them acknowledge the wonderful work done 
by the British army and navy, which, from the circumstances in which 
they were placed, had burdens put upon them and achieved successes 
such as our army and navy were not abroad in sufficient time and 
numbers to do. The dogged pertinacity of the English sailors and 
their long experience kept the German fleet securely within their 
home harbors. The millions of enlisted Englishmen and Scotchmen, 
Australians and Canadians, who fought in France, in Palestine, in 
Mesopotamia and wherever there were conflict and bloody sacrifice, 
held their own without a murmur and with splendid heroism. As 
an American poet has lately sung of England’s part in the conflict: 


“What has she done! When with her great, gray ships, 
Lithe, lean destroyers, grim, invincible, 

She swept the prowling Prussian from the seas; 
And, heedless of the slinking submarine, 

The hidden mine, the Hun-made treacheries, 

Her transports plied the waters ceaselessly! 

You ask what she has done? Have you forgot 
That ’neath the burning suns of Palestine 

She fought and bled, nor wearied of the fight 

Till from that land where walked the Nazarene 

She drove the foul and pestilential Turk?. . . 

Ah! What has England done? When came the call, 
She counted not the cost, but gave her all!” 


We know all this or ought to know it, and rejoice in it. At the same 
time we are glad to know that the old animosities—perhaps that is too 
strong a word; let us say the old prejudices—of Englishmen against 
Americans and Americans against Englishmen have given way to 
a fine fraternal feeling that, let us hope, will never pass away. Our 
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school books have helped much to keep up these prejudices on one 
side, and now it should be made certain that they will do so no longer. 
Let them be amended in what is erroneous and the truth only be 
plainly and fully stated. On this subject we are pleased to quote 
from the “Spectator” of London of months ago the tollowing. It has 
the right ring to it: 

“Some time ago we published a review of a remarkable book by an 
American writer, Mr. Charles Altschul, in which he examined the 
elementary history-books of the United States and found that a large 
proportion of them had a distinct bias against Great Britain. The 
stupid policy of George II]. and his obstinate Minister, Lord North, 
was represented, by implication if not otherwise, as having the whole- 
hearted support of the British people. Thanks to the Whigs, that was 
not true in the days of George III. himself, and it is still less true of 
the judgment of British posterity. It was an Englishman, not an 
American, after all, who wrote of the year 1776: “There happened to 
be on the English throne a German gentleman named George. Over 
in Virginia there was an English gentleman named George. Now 
the German George started in to deny the rights of the English 
George. Being an English gentleman of course he would not stand 
that. So he went to war and defeated the German George.’ We may 
lament the tragedy of that war without lamenting its results. There 
was great truth in what the American Ambassador in London said 
recently, to the effect that the success of the American Colonists in 
their War of Independence was the origin of most of the wisdom 
with which Great Britain has since managed her Colonial possessions. 
Although the American Colonists broke away from us, they have 
maintained in a manner that almost passes belief the ethos of the 
Anglo-Saxon race. The moral, judicial, and political characteristics 
of Anglo-Saxondom have somehow been imprinted upon the extraor- 
dinary medley of races which in combination make up the American 
people. Julius Caesar used to classify the tribes he conquered accord- 
ing to their language, their institutions and their laws. It was a very 
wise system, and if we apply it now we shall see that the case for 
classifying the American and British nations together is overwhelm- 
ing. We speak the same language, we have the same political institu- 
tions, and the law of America derives from that splendid fount of 
common-sense which is to be found in the English Common Law. 
Those who have professed to find to this very day the characteristic 
descendants of the Puritans in the Northern States of America, and 
the characteristic descendants of the English Cavaliers in the Southern 
States, have perhaps pursued their researches too fancifully—at all 
events in the case of the Cavaliers. But no such discovery could have 
even a semblance of justification if the American nation had not 
adhered with wonderful fidelity to its Anglo-Saxon origins.” 


The Journal has always felt kindly toward a Torrens system of 
registration of land titles. We have advocated it. But it is apparent 
that such a system needs to be safeguarded in all particulars, so that 
a title, when once properly registered, shall be justly immune from 
attacks, barring clear mistakes or fraud. An article by an attorney of 
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San Bernardino, California, in a recent number of the “Central Law 
Journal” of St. Louis, shows clearly how zn improper and weak law 
claiming to be based upon the Torrens system, has proved a failure. 
Unfortunately under it, in nine counties he names, nearly 4,000 regis- 
trations were made since this law (of December, 1914) came in force, 
and the irregularities in many of the titles and resultant litigation are 
pointed out in instances named by this writer. He states that “the 
Bar generally condemns the system,” and we do not wonder, for it 
was no “system” at all. It was a mere “germ” of one, and a poor germ 
at that. Asa result “banks, life insurance companies, mortgage guar- 
antee companies, loan companies, building and loan companies and 
investors generally, and almost without exception, will not accept a 
Torrens certificate. In at least one country the bankers’ association 
gave notice that the banks would not accept Torrens certificates with- 
out a certificate from some regular title company.” And he adds: 
“Many errors have been made in registration decrees, errors in vest- 
ings, in omitting valid liens, mortgages, trust deeds, and tax sales. 
Errors in descriptions are numerous.” But the real foundation trouble 
is shown in the following statement: “The outstanding feature of this 
Act is the ease with which registration can be made. If it appears by 
the petition that the applicant, either by himself or his predecessors 
in interest, has been in the actual exclusive or adverse possession of 
the land or any part of the land described continuously for more than 
five years next preceding the filing of the petition, claiming to own 
the same in fee against the world, and that he has, or that he and his 
predecessors in interest have paid all taxes during the five-year period, 
then no abstract or other documentary evidence of title is required. 
Any number of persons may join in one petition. No provision is 
made where adverse possession is alleged in the petition to place be- 
fore the Court the record title or to require notice to be given to parties 
having interest in the premises other than those specifically alleged in 
the petition.” It all illustrates the old adage that “what is worth doing 
at all is worth doing well,” to which might now be added as a legal 
adage, if a new law concerning property rights is drawn poorly it is 
better to have no law at all. 


If anyone knows of any good thing the Bolsheviks of Russia or 
of any other country have done it has yet to be mentioned. And yet 
there is one exception. When German consuls protested to the Bol- 
shevik Minister of Foreign Affairs in Petrograd at “the inhumane 
treatment of political adversaries” in Russia, this Minister replied: 
“Germany, which violated the neutrality of Belgium and holds popu- 
lations of invaded countries under a brutal yoke, is not qualified to 
intervene in this question.” It was an answer unanswerable. 


We regret to notice that the Trenton “Times,” which is influ- 
ential in its way at the capitol and possessed of a large circulation, 
should take it upon itself to try to create a sentiment for an elective 
Judiciary in this State, and simply because it is not pleased with a 
decision of the Court of Errors and Appeals in its finding “that con- 
tracts made between municipalities and public utility corporations 
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may be amended or abrogated without the consent of the municipali- 
ties.” It does not state accurately the full law as laid down by that 
Court, in the first place, and in the second place it does not place the 
blame (supposing the decision to be blameworthy, which is in no 
sense our view) where it belongs, upon the law. The Legislature can 
alter the law if it chooses, but it is not likely to do so, for the decision 
as to the existing law of public or quasi-public contracts is based upon 
economic principles and common sense. To say that “the only re- 
dress for the people is in the election of Judges who will be respon- 
sible to public sentiment and justice” is not common sense. There are 
times when our Judges may be allowed to take public sentiment into 
consideration, but this is not such a time. Cold, hard facts of busi- 
ness, and the law such as it is and ought to be construed, are what 
Courts are bound to take into consideration and nothing else. If the 
Court of Errors was wrong, the United States Supreme Court can set 
it straight. But the Judiciary of New Jersey is above reproach, and 
we do not want it made the football of politics. We have so often 
referred to this subject that it seems unnecessary now to repeat that 
experience, which is our best teacher, has shown us that the system 
of appointed Judges has given our State one of the best and most rep- 
utable body of civil and criminal Courts in the United States. Their 
regard is too high to be successfully assailed. 


In Hansen v. Lemley, 171 Pacific Reporter, 255, there were two 
women jurors. Verdict went for plaintiff. Affiant, in aid of motion 
for new trial, alleged that during an adjournment of court one of 
them said to the other, “I just hate that lawyer with the mustache.” 
The other replied that “she did, too.” The lawyer referred to was 
attorney for defendant. The court, in sustaining the verdict, ad- 
verted to the lack of authority on the proposition, referred to “the 
self-evident proposition that, where there are no books of authority, 
it is always safe to turn the leaves of human experience,” and con- 
tinued: “It is not made clear whether the ‘two women jurors’ were 
voicing a malice toward counsel for appellant, and made reference to 
his mustache as a mark of identification, or were only innocently 
voicing the age-old prejudice against the hirsute adornment of the 
face, which some of the sex have nursed ever since the days of 
Delilah. . . . Terms in young ladies’ seminaries, and even college 
careers, have sometimes netted no more in the way of a vocabulary, 
or in power of expression than ‘I jugt hate,’ ‘I just love,’ ‘It is per- 
fectly grand,’ ‘It is perfectly lovely,’ or ‘perfectly terrible’—terms 
applied without reference to real emotion, and to things animate and 
inanimate, from marshmallows to men, and from breakfast foods to 
works of art. . . . No prejudice is reflected in the verdict. We 
cannot think that the fair jurors would ‘hate’ counsel to the extent, at 
least, of penalizing his client for a cause so trivial and harmless, and 
for a condition so easily removed.” 


That cross-examinations are often dangerous all lawyers ought to 
know. In a recent article in “Bench and Bar,” written by ex-Justice 
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O’Gorman, formerly a Justice of the Supreme Court of New York, 
he says: “In my judgment, fifty per cent. of the time spent by at- 
torneys in cross-examination is absolutely useless, and a large part 
of the time spent in cross-examination is positively ‘harmful. Lawyers 
will ask questions on cross-examination when they cannot give any 
reason for doing so. In the trial of a case no lawyer should ever ask 
a question on cross-examination unless he thinks it is essential to 
his case. Cross-examiners should not be forgetful of the fact that 
the witness may be hostile to his client.” 





THE INDETERMINATE SENTENCE. 


In the October-November number of the “Illinois Law Review” 
—an unusual number by the way, being a “Festival Publication” in 
honor of Professor Wigmore’s quarter-century service in Northwest- 
ern University—appears an article by Professor Ugo Conti, of the 
Royal University of Modena, Italy, on “The Concept of Punishment.” 
It is most interesting as given the view of a noted foreign lawyer upon 
a subject now attracting the minds of the advanced thinkers of the 
American Bar. From this article we quote what he says upon the 
subject of the indeterminate sentence (omitting his footnote references 
to foreign works). 

“We cannot speak of an indeterminate sentence. The ‘punish- 
ment,’ both in the abstract and concretely, is naturally determined by 
the crime. A measure of security, on the other hand, is always inde- 
terminate, even when it is a complement of punishment, since its ter- 
mination has to await the outcome of the ‘care’ of the individual. An 
indeterminate sentence usually means a sentence which is not fixed 
precisely as to its length at the time it is pronounced, but its duration 
is made to depend upon the subsequent conduct of the individual, 
which serves as an index as to whether the purpose of reform has been 
accomplished or not. Punishments which are measured in time, espe- 
cially prison sentences, are the principal ones affected. If the idea of 
the indeterminate sentence is restricted in concrete cases to the ques- 
tion of quantity alone, it does not admit of any limitations. If reform 
has been accomplished, the punishment should end; if reform has not 
been accomplished, the punishment should continue. There is no law, 
however, which accepts the doctrine of the indeterminate sentence 
without some limitation. 

“In 1876 a special reformatory was built in Elmira, N. Y., and a 
New York Act of April 24, 1877, provided that every person between 
the ages of sixteen and twenty, who should be sent there pursuant to 
a conviction for a felony, and who had no previous criminal record. 
should remain until, in the judgment of the director of the institution, 
he had reformed, but never longer than the maximum period fixed by 
law for the crime. In case of bad conduct he could be transferred to 
the State prison. In this way the system of the indeterminate sen- 
tence arose, and it has spread in different forms in the State mentioned 
and also in the other States of the Union, where its development is 
still going on today. Here, then, the sentence is not absolutely inde- 
terminate, since it is limited in each case to the maximum sentence 
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allowed by the law for the crime, to say nothing of the possible trans- 
fer from the reformatory to the State prison. 

“On the other hand, the Norwegian plan of the criminal code of 
1896 (§60) provides that the Judge alone may fix a minimum sentence, 
subject to a reservation that it may be lengthened by a later judgment 
as to the dangerous tendency of the criminal, but never beyond cer- 
tain limits and in no case for a period exceeding fifteen years. This 
may apply also to serious crimes even in the case of a first repetition, 
when the special causes of the crime are taken into consideration. 
According to this plan, a sentence is not absolutely indeterminate, 
since in every case of crime the minimum sentence provided by law is 
necessary, and any prolongation is restricted to definite limits. This 
really means that the doctrine of the indeterminate sentence is ac- 
cepted only in so far as it takes into consideration the principle that 
for every crime there is a corresponding punishment which is neces- 
sarily determinate; consequently, we have a sentence which is only 
relatively indeterminate. This system should be rejected for practical 
reasons on account of the danger which the freedom of the individual 
presents. It seems to us that it is not correct to use the term ‘indeter- 
minate sentence,’ except in the sense of absolute indeterminateness ; 
an indeterminate sentence, therefore, is an impossibility. 

“The so-called indeterminate sentence, the result of only relative 
indeterminateness, may be resolved into the ordinary course of pun- 
ishment, including the idea of the complement of punishment. 

“As usual, repression should not be confused with prevention. 
The precautionary measures which are taken in regard to defective 
criminals and juvenile delinquents (as distinguished from criminal 
acts of normal persons) should be absolutely indeterminate. This is 
the field of the complement of punishment in a broad sense, wholly 
outside the domain of punishment. When the so-called indeterminate 
sentence is resolved into a plan for the reformation of the prisoner, as 
is the case in the United States, true punishment, susceptible of all 
kinds of modifications, lends itself to the purpose without losing its 
own character. When the so-called indeterminate sentence is resolved 
into a system for the elimination of the prisoner, like the plan of the 
Norwegian criminal code, punishment and the true complement of 
punishment answer this purpose more exactly. Accordingly, the Nor- 
wegian criminal code of 1902 (effective in 1905) corrects the weak 
feature of the plan by authorizing ($65) a possible combination of 
punishment with confinement as a measure of security after the sen- 
tence for the crime has been served. 

“Where, then, is the precise distinction between punishment and 
a complement of punishment, except in the difference of opinion as to 
whether the complement ought to follow or precede the sentence 
proper? But just as punishment ought to be absolutely determinate, 
so a measure of security ought to be absolutely indeterminate, but, of 
course, with the guaranties due the individual that the proceedings are 
regular and strictly according to law. The Norwegian code, however, 
in limiting the prolongation of the punishment to three times the 
length of the sentence, is inconsistent with this fundamental principle 
of a precautionary measure. 
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“The Americans, however, inspired by a simple faith in the pos- 
sibility of human reform, see in the indeterminate sentence an easy 
means of accomplishing this purpose. Rocco, in the article referred 
to, like the Norwegian code, sees in the indeterminate sentence only a 
method of elimination, and his is the last chapter of our colonial crim- 
inal law. 

“Punishment is no longer punishment if it is shortened or length- 
ened in any way. The critical criminal code, in authorizing confine- 
ment for an indefinite time as a punishment for the native inhabitants, 
really creates a ‘complement of punishment’ from this indefinite con- 
finement, by making it optional to add this to the sentence for the 
crime. 

“Stoppato is willing to accept the doctrine of the indeterminate 
sentence so far as it is indeterminate only in quantity, but with the 
quality fixed. But as he sees in punishment the natural recompense 
of crime, he does not mean that he can accept a concept of indeter- 
minateness, whatever it may be. 

“Punishment does not consist of quality only, but it may be more 
correctly said to consist of the amount of good of which an individual 
is deprived, as everyone thinks. This exactly applies to the duration 
of imprisonment. However modern the concept of punishment, it can 
not be separated from the recognition of the old rule: so much pun- 
ishment for so great a crime. It is simply a question of making the 
penal proportion more exact, as we shall soon see at the close of these 
remarks. Moreover, even the defenders of the indeterminate sentence 
recognize the abstract proportion between crime and punishment, both 
in a general and a specific way, and deny only the concrete proportion. 
Here lies the contradiction. If it is a question of the proportion be- 
tween an action and a reaction, this proportion can not be less exact at 
the time when it is actually established. But as we have said before, 
the ‘dangerous criminal tendency,’ which gives rise to special meas- 
ures of security and special administrative procedure, is confused in 
practice with ‘crime,’ which gives rise to actual punishment and crim- 
inal jurisdictional procedure. 

“In the field of punishment the Judge might well be authorized to 
choose sometimes between different species of punishment, and in 
every case to have a choice of disciplinary measures of the same 
species, sub-species, or unit of punishment (for example, in a case of 
temporary detention, there might be a choice between solitary con- 
finement and simple imprisonment). He should always be given the 
greatest latitude in fixing the actual amount of the punishment. And 
in carrying out the punishment a variation of disciplinary measures 
might be allowed; for example, from solitary confinement to simple 
imprisonment, and even from simple imprisonment to solitary confine- 
ment. All this is in harmony with the concept of punishment as a re- 
action to a single human act. 

“A modification of punishment for young people, with especial 
attention to court procedure and to the carrying out of the sentence, 
is as much as we are able to accept when we take into consideration 
the transition from immaturity to maturity. Besides the considera- 
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tions of age, today there is almost a distinction between a good and 
bad offender which affects the corresponding punitive sanctions. 
Thus, on the one hand, we have pseudo-crime and occasional crime; 
on the other, ordinary crime and the worse forms of ordinary crime, 
frequent, habitual, or professional (not including of course, defective 
offenders). This distinction is drawn especially from the ethico-legal 
value of the motives. For example, in the case of a good highwayman, 
we might employ conditional liberation, the conditional sentence, and 
every other proper means of mitigating the punishment, while in the 
case of a bad highwayman a regime of just severity might culminate 
in a ‘complement of punishment,’ and so on without the necessity of 
having recourse to an erroneous conception of punishment which is 
not punishment at all. Besides, under the system of the indeterminate 
sentence, everything is subjected to the habitual hypocrisy of the pris- 
oner, who can easily pretend to have reformed when the contrary is 
true. Everything depends upon the judgment of the last prison off- 
cial who is called upon to give his opinion upon the serious question 
as to whether the prisoner has reformed or not. Consequently, even 
from this practical standpoint, punishment, when its essential attrib- 
utes are considered, offers a better guaranty than the hybrid institu- 
tion of the indeterminate sentence.” 





THE REACTION TOWARD PURE DEMOCRACY. 


Not the least dangerous of the forces unloosed by the tremendous 
upheaval of social and political life caused by the World War is the 
tendency of the unthinking man to overturn all the institutions of 
society in the general confusion, and to have “one hell of a big time,” 
as one rough soap box orator expressed not long ago. And such 
¢ time would be “hell” indeed. It is “hell” today in Russia, where a 
catastrophe worse than war is upon that unhappy land. 

It is said, however, that “out of all turmoil and suffering is always 
born something worth having, and the more ghastly expensive the 
experience, the more precious the result.” We are confident, there- 
fore, that the bitter experience of Russia with Bolshevikism will pre- 
pare the people of that great country for the blessings of a truly 
representative and republican form of government. 

When will the world ever learn the lesson that the only form of 
government which is more to be dreaded than an absolute monarchy 
is an absolute democracy? To people who do not think the term 
democracy sums up all that is best in human government. The desire 
of every man, if unrestrained by reflection and experience, is to do as 
he pleases. He fails to see that this is just what the absolute monarch 
has set his heart upon. In order for a man to realize this desire he 
must live far removed from his fellowman; otherwise his effort to ef- 
fect his own desires will run counter to the will of his neighbor, and 
a fracas results. In other words, to borrow the suggestive words of 
Lowell, “Democracy gives every man the right to be his own op- 
pressor.” 

Usually, however, an absolute democracy is the natural reaction 
from an absolute monarchy. As a pendulum released from one ex- 
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treme must swing to the other extreme before it gradually comes to 
rest at the place of equilibrium, so those who have endured the chains 
and stripes of absolutism have a tendency to rush headlong into the 
wild and bloody orgies of anarchy. For this reason we are not uneasy 
over the ultimate outcome of the political conditions in Russia and 
Austria among those people who never yet have tasted real liberty. 
We have no doubt that in a few years they will soon come to appre- 
ciate that “where justice reigns, ’tis freedom to obey.” 

Thomas Jefferson said that “the republican is the only form of 
government which is not eternally at open or secret war with the 
rights of mankind.” In this pregnant thought is contained the wis- 
dom of ages of suffering humanity. The representative principle in 
government, therefore, should be guarded as a priceless inheritance 
against the encroachments of absolutism, either of a king or a mob. 

The greatest danger, however, from mob rule, is not in Russia nor 
Austria, but in free countries like America. The contagion of de- 
mocracy 1s almost resistless and is to be feared as a political pestilence 
threatening the very life of the State. It is not unlikely that in this 
country, after the war, demagogic appeals will be made to uproot old 
institutions, to sweep away essential, constitutional restraints, and 
enter upon a season of wild legislative experiment. 

Already in this country we have had here and there outbreaks 
of unrestricted democracy in the form of laws providing for the recall 
of judges and judicial decisions, transferring to the hustings of popu- 
lar debate the intricate and delicately adjusted theories and principles 
of law and justice. And even such popular reforms as the direct 
primary and the initiative and referendum are portentous indications 
of a tendency toward absolute democracy. The fact is that these re- 
forms, which have usually proven unsatisfactory in practice, except 
where surrounded by restrictions and conditions which guard against 
the weaknesses inherent in all measures providing for the direct rule 
of the people, should convince every right-thinking man that the 
representative principle in government is essential to make democ- 
racy a safe form of government for the world. 

A period of reconstruction is certain to come after the war. 
Many changes will be made, most of them for the better, others for 
the worse. During this critical period lawyers should stand in their 
places prepared to lead and to advise their countrymen lest they tear 
up the good with the bad and ignorantly grasp after a rose only to 
find it a thistle. Above all should we keep before the people the 
dangers of an absolute democracy and the mirage of so-called popular 
rule. And those who know how to pray will find appropriate ex- 
pression for a timely petition in Kipling’s Recessional: 


“Tf, drunk with sight of power, we loose 

Wild tongues that have not Thee in awe— 
Such boasting as the Gentiles use, 

Or lesser breeds without the Law— 
Lord God of Hosts, be with us yet, 

Lest we forget—lest we forget.” 


Alex. H. Robbins in Central Law Journal. 
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LAWYER'S OFFICE SYSTEMS. 


Part oF A Report or THE COMMITTEE OF THE IOWA PAR ASSOCIATION. 


It is time the legal profession was waking up to the need of 
more modern methods in the law office. In all lines of industry and 
business great strides have been made in the last few years in efficient 
management. Closer competition, increased costs, higher prices and 
wages, and now war demands, have all conspired to force greater 
efficiency in business methods. But the average law office is the same 
old conservative institution. 

All around us, in every line of business, and in every walk of life, 
we find modern tools and machinery, up-to-date methods, and pro- 
gressive ideas forging to the front. Yet the law office remains an 
archaic institution. In spite of the progress on every side, there are 
today law offices where the telephone is on the wall in the outer office, 
and every time the bell rings the stenographer has to get up to answer 
the call, call the lawyer out to do his telephoning—repeating this 
many times, day after day, week after week, year after year, a useless 
and expensive waste of time and energy. 

There are lawyers today still using the old-fashioned letterpress 
copy book, with its mussy, tedious copying process, and with replies 
to important correspondence scattered through many bound volumes, 
and the corresponding letters from clients packed away in bulging 
dusty transfer files. There are lawyers today using the old-fashioned 
bound dockets and indexes, that are cumbersome and weighed down 
with deadwood. 

There are lawyers today who keep their papers in folded en- 
velopes, folding and unfolding them time and time again, filing them 
away in dusty pigeonholes, where they may be found if they search 
long enough. There are others who open their mail, put each letter 
back in the envelope again, and every time the letter is referred to, 
back it goes into the same envelope, thus needlessly repeating the 
folding and opening process again and again, with its consequent loss 
of time and energy. 

There are law offices today still using the oldfashioned book- 
keeping method that was invented and used in the counting house 
when clerks sat on high stools before big ledgers and wrote with quill 
pens. There are lawyers who still insist upon using antiquated, 
roundabout methods, and who dribble along with office routine, and 
are bound hand and foot by the ryle of thumb method which they 
learned from their fathers, grandfathers, or early employers, and, 
deep in the rut, refuse to even look at the paved road of progress 
within easy reach. 

Not long ago a business man went into a law office and found the 
head of the firm posting the office books. He personally did the 
bookkeeping for the firm, and it was a prosperous and reputable firm 
of attorneys at that. But think of it—a $50 a day man dawdling over 
work that any $15 a week girl could do as well. Yet this is typical 
of many offices, where brainy lawyers, ground down by routine tasks, 
never get above mediocrity in their profession and go to seed without 
half a chance to show their real ability. 
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As Herbert Kaufman so well says: “The engineer, who tries to 
be fireman, conductor, and brakeman as well, is headed for a smash. 
Hold the throttle—watch the gauge and signals. Stick to your cab; 
keep the schedule.” 

Many a lawyer of ability is held down by office routine and the 
little things ‘n practice. ‘They lack the foresight and the courage to 
get out of the rut. Efficient scientific management has lifted the ex- 
ecutives in big business to a high plane, where their brains and ability 
are unhampered and can get results. It has paid in business. It 
pays just as much in a law office. 

A lawyer is selling the product of his brains to his client. The 
lawyer, like the manufacturer or the mechanic, is paid for the amount 
of work he turns out. If, then, the lawyer as the producer is un- 
hampered by the details of his business—if the purchasing, manufac- 
turing, distributing, and accounting departments, so to speak, are 
taken care of by his office organization—then it stands to reason that 
the lawyer produces more, both in quality and quantity, and his brain 
is free to concentrate upon the vital things in his practice. 

But we so often hear the remarks from the uninformed lawyer, 
“That is all right in business, but the law practice is different—we 
can’t do the things they do in business.” Why not? Leaving out the 
advertising feature of business, a lawyer sells his services, just as the 
merchant sells his goods. The good lawyer is a good salesman 
without knowing it. If he gives service the people will come to him, 
just as they will flock to the merchant who gives service. 

Is it unethical for a lawyer to have a business system that helps 
him to do his work with neatness and dispatch? Is it unprofessional 
for a lawyer to have a smooth working office organization, that assists 
him to give satisfactory service to his clients? Is it contrary to the 
traditions of the profession for the lawyer to use an office system that 
enables him to be punctual in fulfilling his engagements, prompt in 
getting out his work in accordance with his promises, and vigorously 
effective in his work as counsel or in Court? If it is, then it is high 
time the canons of ethics and the traditions of the profession were 
changed. 





A DEED FOR ONE MILLION ACRES. 


Few lawyers in this State, and perhaps fewer other persons, are 
aware that a deed for one million acres of land in Ohio is recorded 
in Essex county, this State. Our attention has been called to it by 
Mr. Justice Parker of our Supreme Court, who has kindly furnished 
us with a very complete abstract of this deed, which follows. 

Before giving this abstract our readers may be reminded that 
in 1788 Judge John Cleve Symmes, of Sussex county, obtained from 
the United States a grant of this one million acres, extending 20 
miles on the Ohio and about 80 miles on the Miami. It has always 
been known as “The Miami Purchase,” and is so referred to in all 
histories of the United States. This deed refers to this land, but 
beyond what is stated in this record we are unable, at the present 
time, to give the necessarily-accompanying facts, and it is not clear to 
us why it is recorded in New Jersey. The abstract follows: 
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Daniel Marsh, Esq., of the County of Essex, New Jersey, to Wil- 
liam Burnet, John N. Cumming, Jacob Burnet and George W. Burnet 
of the same place. Essex Co. Deeds, Book C, page 48. Dated May 
21, 1796. Proved May 23, 1796. Recorded May 24, 1796. Considera- 
tion, 10 shillings, etc., for 1,000,000 acres. 

Recites: Whereas by a certain indenture of three parts made 
October 15th, 1788, between Samuel Osgood, Walter Livingston and 
Arthur Lee, Esquires, Commissioners of the Board of Treasury of 
the United States of America, acting by and under the authority of 
the Honorable the Congress of said States, of the first part, Honor- 
able Jonathan Dayton and Daniel Marsh, Esquires, of the second part, 
and the Honorable John Cleve Symmes of the State of New Jersey 
aforesaid, Esquire, of the third part. 

Said parties of the first part contracted and agreed with said 
parties of the second part in behalf of said John Cleve Symmes and 
his associates for a grant of a tract of land in the said indenture 
mentioned; that is to say, all that tract or parcel of land, situate, 
lying and being in the Western County adjoining the river Ohio: 

Beginning on the bank of the same river at a spot exactly 20 
miles distant along the several courses of the same from the place 
where the great River Miami empties itself into the said river Ohio; 
from thence extending down the said river Ohio along the several 
courses thereof to the Great Miami River; thence up the said River 
Miami along the several courses thereof to a place from whence a 
line drawn due East will intersect a line drawn from the place of 
beginning aforesaid, parallel with the general course of the great 
River Miami so as to include ONE MILLION ACRES, within those 
lines and the said Rivers; and from that place upon the said Great 
River Miami extending along such lines to the place of beginning. 
Containing as aforesaid ONE MILLION ACRES. 

And Whereas, parties of first part in said indenture of three 
parts mentioned, in order to carry said contract and agreement as far 
as possible into effect, and for the consideration therein mentioned, 
for and in behalf of said United States in Congress assembled and 
by and under their authority, have covenanted and agreed and do 
hereby covenant and agree to and with said John Cleve Symmes, his 
heirs, executors, administrators, associates and assigns, to convey in 
fee simple to said John Cleve Symmes, his heirs, associates and as- 
signs, the tract of land before described, upon the conditions in the 
manner and at the times in the said indenture of three parts men- 
tioned, as by said indenture reference being thereunto had will more 
fully and at large appear. 

And Whereas, said Daniel Marsh, Esquire, one of the parties of 
the second part in said indenture of three parts mentioned and the 
party of the first part in this present indenture, hath conveyed to said 
John N. Cumming, Jacob Burnet and George W. Burnet all the land 
which he held in the aforesaid tract except one section, to wit, Section 
No. 18 of the second township of the first entire range: 

_ And Whereas, said Daniel hath contracted and agreed to and 
with said parties of the second part in this present Indenture to sell 
and convey to them, said parties of the second part, all the interest, 
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right, title, property or privilege which he in any way or manner 
derives from, by or under the before mentioned Indenture of three 
parts by virtue of his being one of the parties of the second part in said 
Indenture of three parts, or by virtue of his being an associate with 
John Cleve Symmes, the third party in the said Indenture of three 
parts or in any other manner or way whatsoever, it being the intent 
and meaning of said Daniel to convey to said John N. Cummings, 
Jacob and George W. Burnet all the interest, benefit and privilege 
which he may or can in any manner or way derive from the existence 
of the said Indenture of three parts, as fully and completely as though 
they, said Cumming and Burnets, were mentioned and named therein, 
instead of said Daniel Marsh, Esquire. 

Now this Indenture Witnesseth, that he, said Daniel Marsh, 
Esquire, for and in consideration of Ten Shillings to him paid by said 
parties of the second part and for divers other good causes and con- 
siderations, and to carry into effect the before mentioned agreement, 
hath granted, etc., by these presents, do grant, etc., unto said Cum- 
ming and Jacob and George W. Burnet, said parties of the second 
part, all his right, title, property, privilege, claim and demand what- 
soever, in land or in equity in, to and over the above mentioned and 
described tract of land in said Indenture of three parts mentioned, 
which he, said Daniel Marsh, Esquire, does derive, claim, or is or may 
become entitled to by virtue of said Indenture of three parts, either as 
one of the parties of the second part in said Indenture of three parts, 
or as one of the associates of John Cleve Symmes, party of third part 
in said Indenture of three parts. It being the intent and meaning of 
this present Indenture to convey to said John N. Cumming and Jacob 
and George W. Burnet all the right, title, interest, property, claim and 
demand whatsoever in law or equity of him said Daniel, and also all 
benefit, privileges and advantages which might or could accrue to said 
Daniel, or which he can or might in any way or shape claim or receive 
from, by, or under the said Indenture of three parts as fully and com- 
pletely as though the said John N. Cumming, Jacob and George W. 
Burnet were severally named in said Indenture of three parts in the 
room and stead of him said Daniel. 

To have and to hold the same to them Cumming and Burnets, 
their heirs and assigns as tenants in common and not as joint tenants, 
to the only proper use, benefit, &c. 

And said Daniel covenants and agrees for himself, his heirs, exec- 
utors and administrators, to and with said Cumming and Burnets, 
their heirs and assigns, that he hath not done or suffered to be caused 
to be done any act, matter or thing by which the aforesaid right, title, 
property, privilege, benefit or advantage of him said Daniel derived as 
aforesaid hath been annulled, destroyed, lessened or in any way 
affected or impaired. 

In Witness whereof the said party of the first part hath hereunto 
set his hand and seal the day and year first above written. 

{NOTE—The name William Burnet appears as a grantee in the 
margin of record, but not in body of deed. In a footnote over signa- 
tures of the witnesses, Alexander C. MacWhorter and R. O. N. Brook- 
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field, it is stated: “The name William Burnet joined with party of ' 
second part throughout the original Indenture and erased before seal- 


ing and delivery.” ] 


Proor oF SUBSCRIBING WITNESS. 


“Be it Remembered that on this May 28, 1796, personally ap- 
peared before me, Wm. P. Smith, Esqr., one of the Judges of the In- 
ferior Court of Common Pleas in and for the County of Essex, Alex- 
ander C. MacWhorter, one of the subscribing witnesses, who, being 
sworn upon the holy evangelists of Almighty God, saith that he saw 
Daniel Marsh, the grantor, sign, seal and deliver the same as his act 
and deed for the uses and purposes therein mentioned.” 


(Signed) ALEXR. C. MacWHORTER. 
Sworn, etc., WM. P. SMITH. 





MEMORANDA AS TO MUNICIPAL FINANCES. 


Mr. Wendell J. Wright, of Hackensack and New York city, Presi- 
dent of the Bergen County Bar Association, has prepared for the 
use of municipal officials in that county the following Memoranda, in 
the nature of an abstract or index to the present law. It may prove 
useful to members of the Bar generally, and is, therefore, published 
below. We copy it as it was laid before the members of the Bar Asso- 
ciation above named. 


MerEMORANDA~—-IN RE Municipal AFFAIRS. 


1. The Budget may be approved and hearing held at any time 
during the last month of the year, but must be approved and hearing 
held before February 9. 

2. The Budget must be adopted before February 24. 

3. The Budget may take the form of a Tax ordinance, in which 
case it must be passed and adopted as required for the passage and 
adoption of ordinances, before February 24. (This method is recom- 
mended). 

4. Certified copy of the Tax ordinance must be sent to the County 
Board of Taxation before March 1. 

5. Taxes are levied in March and become payable, one-half April 
1, and one-half December 1. 

6. First one-half of tax becomes, delinquent on June 1. 

7. Second one-half of tax becomes delinquent on December 1. 

8. One-half of the County tax must be paid before June 15. 

9. One-half of the Local School tax must be paid before July 1. 

10. The balance of County and Local School taxes must be paid 
before December 15. 

11. State school and other State taxes must be paid before De- 
cember 15. (Note that these taxes are not paid in installments). 

12. Local Sinking Fund (if any) must be paid to Commissioners 
of Sinking Fund before December 31. 

13. Money may be used from Surplus Revenue Account for any 
lawful expenditure between January 1 and the adoption of the Budget, 
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but such moneys must be included in the Budget under “Surplus Rev- 
enue Appropriated,” and also under the proper appropriation heading. 

14. After adoption of the Budget and until December 1, money 
may be borrowed on “Tax Anticipation Notes” to the amount of fifty 
per cent. of the Budget appropriation for local purposes, excluding the 
amount appropriated for Sinking Funds and for Interest or Principal 
of the public debt ; and also excluding State and County Taxes. 

15. These “Tax Anticipation Notes” must be payable not later 
than December 31; provided, however, that it is lawful to make the 
maturity of such “Tax Anticipation Notes” extend three months after 
December 31, but in such case such notes shall be converted upon the 
books to “Tax Revenue Notes.” (In my judgment it is advisable that 
all such notes be made payable on December 31, and that during De- 
cember arrangements be made to retire such “Tax Anticipation 
Notes” by the issuance of a sufficient amount of “Tax Revenue 
Notes.”) 

16. May borrow at any time, on “Tax Anticipation Notes,” money 
to meet interest or principal on public debt, which has been provided 
for by Budget appropriations. Such notes must be payable on De- 
cember 31, with the same proviso and remarks as in the foregoing 
paragraph. 

17. May borrow at any time after February 15, on “Interest De- 
ficiency Notes,” money to meet interest or principal of public debt 
which has not been provided for by Budget appropriations. Such 
“Interest Deficiency Notes” must be payable not later than June 1 of 
the succeeding year. 

18. May borrow before February 15, on “Tax Anticipation 
Notes,” money to meet interest or principal of public debt which has 
not been provided for by Budget appropriations. Such amount must 
be added to and included in the tax levied for the current year, and 
the obligations paid on or before December 31. 

19. After June 1 may borrow, on “Tax Revenue Notes,” an 
amount not exceeding the taxes then delinquent, for the purpose of 
paying lawful Budget expenditures, or for retiring “Tax Anticipation 
Notes.” 

(In practice, it is not likely that “Tax Anticipation Notes” issued 
prior to June 1 would be retired until the end of the year). 

Such “Tax Revenue Notes” must be payable not more than three 
(3) years from December 31 of the year of issuance. 

20. After December 1 may borrow, on “Tax Revenue Notes,” an 
amount not exceeding the taxes then delinquent (less any “Tax Rev- 
enue Notes” issued after June 1 and unpaid) for raising money to pay 
:awful expenditures under Budget appropriations and to refund “Tax 
Anticipation Notes.” These notes must be paid within three (3) 
years from December 31 of the year of issue. 

21. If during the life of any “Tax Revenue Notes” a municipality 
shall acquire any tax title to any real estate included within the tax 
levy of the fiscal year for which such “Tax Revenue Notes” were 
issued, the amount of taxes represented by the tax title or titles so 
acquired may (and should) be withdrawn from the “Tax Revenue 
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Notes” of that year and funded by the issue of “Tax Title Notes.” 
Such “Tax Title Notes” may run until the lien of the tax title is dis- 
charged and shall be retired by the application for that purpose of the 
principal receiv d in discharge of such tax lien. 

It is important that this provision be kept in mind and advantage 
taken of it, for the reason that “Tax Revenue Notes” must be paid 
within three (3) years, or the amount unpaid at the expiration of three 
years put in the Budget for the next year. In case of municipalities 
which have to carry a lot of tax liens, this would result in great hard- 
ship if advantage is not taken of the power to issue “Tax Title Notes.” 

22. In the following cases “Emergency Notes” may be issued. 
Such notes which are issued before the passage of the tax ordinance 
must be included in the tax levy and paid on or before December 31. 
Such notes which are issued after the passage of the tax ordinance 
shall be placed in the tax levy of the following year and retired on or 
before December 31 of the following year, provided, however, that if 
the inclusion of the entire amount of such “Emergency Notes” in the 
tax levy of one year would cause an increase in the tax rate of more 
than one-third of a mill on a dollar, provision for the payment of such 
“Emergency Notes” shall be made by levying an amount of not less 
than one-third of a mill on a dollar in each year until the notes are 
paid. 

The cases in which “Emergency Notes” may be issued are as 
follows: 

Emergencies caused by fire; flood; explosion; storm; epidemic ; 
recovery of judgment; act of God or the public enemy; or for the 
preservation of order or public health; or for restoring to a useful con- 
dition any public property, the usefulness of which has been destroyed 
by accident or by a happening that could not have been anticipated ; 
or in case revenues anticipated from licenses for the sale of liquors 
shall, as a result of an enactment of legislation or of a constitutional 
amendment, or by reason of a vote under referendum, be for any fiscal 
year less than the amount stated as anticipated in the Budget; or for 
the costs of holding an election brought about by a petition for an 
election, or instituted by the governing body; or for mandatory ex- 
penditures imposed by any statute approved subsequent to a date 20 
days prior to the passage of the tax ordinance. 

23. All notes of the character above described shall be authorized 
by resolution and shall be negotiablé&instruments, but may be regis- 
tered upon the request of the purchaser or holder; they shall bear 
interest at a rate not in excess of 6 per cent. and must be sold at not 
less than par. If the amount of any one issue exceeds $50,000 (except- 
ing in cases where “Tax Revenue Notes” are substituted for “Tax 
Anticipation Notes”) they must be sold at public sale; provided, how- 
ever, that the notes may be sold to the Sinking Fund without adver- 
— or public bidding, by a vote of two-thirds of the governing 
Oday. 





That a dog was unlicensed is held in Lacker v. Strauss, L.R.A. 
1917F, 434, not to relieve one negligently killing it in a highway from 
liability in damages to its owner. 
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RECENT PUBLIC UTILITY DECISION. 


In Re Borough of Pompton Lakes, on petition for proposed addi- 
tion to its light, heat and power plant, and the issue of $56,000 bonds 
The Borough, a municipality owning and operating its own plant 
and distribution system for supplying light, heat and power, filed a 
petition requesting approval of plans and specifications of a new 
building with its equipment which it proposes to erect, and to be 
maintained and operated by it, in addition to its present plant. It 
alleged that because of the rapid growth of the borough and the con- 
sequent increased demand upon its facilities the capacity of the present 
plant is inadequate to meet requirements of adequate and proper serv- 
ice. A summary of the facts disclosed at the hearings was as follows: 
In 1914 the borough erected a plant and distribution system for sup- 
plying electric light and power to its inhabitants. Prior to that time 
no facilities for these purposes existed in the borough, and, although 
efforts were made by the officials to secure extensions of service from 
privately owned utilities to the borough, they did not succeed in 
doing so. The existing plant has a capacity of about 100 kilowatts 
and is operated with two 75 H. P. engines with 2-50 Kva. generators. 
Since its erection the population of the borough has increased con- 
siderably, and the number of consumers of electricity for lighting pur- 
poses has increased to the extent that the plant is unable to meet the 
demands made upon it. Besides supplying the inhabitants, light is 
also supplied to buildings of the DuPont Powder Company and of the 
Government engaged in munition manufacture. Electricity for light- 
ing is also sold by the borough outside the municipal limits, and it is 
contemplated to further engage in the business of selling its product 
for use in lighting and power beyond its corporate limits. An en- 
gineer was engaged by the borough to prepare plans for the erection 
of an addition to the present plant to meet the needed capacity, and 
the plans submitted for approval were prepared by him. The plan 
proposes the erection of a concrete building on Pompton Lake and the 
installation therein of one hydro electric plant consisting of one 300 
H. P. vertical shaft water turbine and one 131 H. P. vertical shaft 
water turbine to operate one Kva. generator and one 100-125 Kva. 
generator respectively. The cost of the construction of the building 
and installation of plant approximates $56,000. It is proposed to erect 
the building and plant on lands which the borough has leased for the 
purpose for the term of 21 years at an increasing graduated rental. 
The borough has the option to purchase the lands leased at an agreed 
upon price during the term of the lease. Officials of the borough 
testified as to the desirability of procuring the property and maintain- 
ing the dam, thus preserving the lake, as part of the scheme of 
municipal planning, in addition to its commercial value. The borough 
council passed an ordinance on August Ist last authorizing the leasing 
of the lands necessary, the erection upon a portion thereof of a race- 
way and power house with the necessary equipments, machinery and 
apparatus, and for raising the sum of $56,000, the amount required 
for the construction of the raceway and power house and the neces- 
sary equipments, etc., and authorized the issuance of 56 coupon bonds 
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of the borough in the denomination of one thousand dollars, each, 
dated June Ist, 1918, and bearing interest at the rate of 54% per 
annum, payable semi annually. Two bonds are to be paid on June 
1st, 1920, and two on June Ist, 1921. Three are to be paid annually 
thereafter. The principal and interest accruing is provided to be 
raised by taxes levied in each year; any income received however, 
trom the electric light system over and above the amount necessary 
for the running expenses may be applied first to the payment of the 
interest accruing and then, if sufficient, to the payment of the principal 
of said bonds. The ordinance also contains statements of the average 
assessed valuation of the taxable real property and the net debt of 
the Borough computed according to the terms of, and stated in ac 
cordance with the requirements of Chapter 252, P. L. 1916. Proot 
of the publication of the ordinance was also presented. 

After reciting what precedes the Board in its report quotes from 
chap. 152, P. L. 1917, Article XX XIII, sections 4 and 6, and refers to 
section 5, to show the extent of its jurisdiction and powers to act and 
then says: 

“Presumably the borough had, prior to the Act becoming effec- 
tive, already engaged in supplying the inhabitants of the ad) cent 
municipality with electricity, for it does not appear that an application 
for permission to do so has ever been made. The borough thereupon 
became a public utility in respect to its acts in supplying electricity 
beyond its corporate limits, and as such subject to the jurisdiction 
of this Board to the same extent as privately owned utilities. It thus 
becomes necessary to ascertain the facilities present in the munici- 
pality and the neighboring municipality proposed to be supplied; 
the necessity for the addition and the probable cost thereof; the ca- 
pacity of the plant proposed to be added to the existing facilities, and 
the probable, immediate and futuré demands. The Act conferring 
jurisdiction of municipally owned plants upon this Board is generally 
known as the Home Rule Act. In incorporating these provisions 
in this Act it was undoubtedly the intention of the Legislature to 
prevent municipally owned utilities to engage in competition with 
existing private utilities. From all of the testimony the Board is 
satisfied that the need for additional facilities exists. The population 
of the borough has increased approximately three hundred per cent. 
within four or five years. Industgies and government munition 
plants have erected large buildings for housing purposes. The ter- 
mination of War however, will presumably cause the plants of these 
industries to lessen their activities, and the population will probably 
be diminished by some of the employees engaged during the past 
abnormal activities leaving the borough. Those qualified to know 
gave it as their opinion, however, that, taking these facts into con- 
sideration, the permanent population has increased to such numbers 
as to require the erection of the additional plant. The present plant 
is inadequate to supply the present existing demand, and we are 
satisfied that additional facilities are necessary to furnish adequate 
and proper service hereafter. The proposed plan is to erect a hydro 
electric plant using the water power located within the borough. A 
comprehensive study of the water power was made by the engineer 
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engaged by the municipality. With the use of the water power the 
capacity of the addition will be somewhat greater than is required 
to meet present demands, and will provide for demands reasonably 
expected in the future. The plant is proposed to be erected upon 
leased lands, the lease containing an option to the borough to pur- 
chase. Neither the purchase price nor the rentals agreed to be paid 
appear to the Board to be exorbitant, and should it at any time be- 
come necessary the borough could avail itself of its right to take the 
lands by condemnation.” 

The plans and specifications were approved and a certificate of 
approval of the bonds proposed to be issued allowed. Report dated 
Nov. 19, 1918. Mr. J. W. DeYoe for Petitioner. Mr. L. Edward 
Herrmann for the Board. 
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[There was delivered befere the New York City Bar Association, on Dec. 
10th, an address by Mr. A. Mitchell Palmer, the Alien Property Custodian of 
the United States, which set forth at length and with great clearness the reasons 
and methods for taking over the property of aliens during the War. This 
address is illuminative in many directions, especially upon points which have 
been little understood by members of the Bar and others who have given the 
subject no legal investigations. As this address has not been published in 
full in any of the newspapers, to our knowledge, it in part is given herewith, as 
sent to us by Mr. Palmer. The balance will be published next month.— 
EDITOR]. 


The office of Alien Property Custodian was created by an Act 
of Congress, known as the Trading with the Enemy Act, approved 
October 6, 1917. Under this law and executive orders issued in 
pursuance thereof, it became the duty of all persons in this country 
having the custody or control of any property of whatsoever nature 
belonging to, held for, or owing to an enemy person, to make report 
thereof to the Alien Property Custodian, by whom it was to be admin- 
istered with all the powers of a common law trustee. The Act in 
defining enemy persons, following existing precedents, makes residence 
and not nationality the test of enemy character. All persons of what- 
ever nationality, including partnerships and corporations, residing or 
doing business in the territory of enemy nations, or in the territory 
occupied by the armed forces of the enemy, are enemy persons. The 
Act also puts allies of enemies in the same class with enemies, so that 
the Alien Property Custodian was empowered to demand and take 
over all property located or having its situs within this country which 
is owned by, held for, or owing to persons, partnerships or corpora- 
tions resident or doing business in Germany, Austria-Hungary, Bul- 
garia and Turkey, and in those portions of Belgium, France, Russia 
and the Balkans which were occupied by the armed forces of the 
enemy at the time the property was reported to the Alien Property 
Custodian. 

The right to demand and take over such enemy property is pri- 
marily vested in the President and need only be conveyed, transferred, 
assigned, delivered or paid over to the Alien Property Custodian when 
the President, after investigation, shall determine it is enemy-owned, 
and then only “if the President shall so require;” thus giving to the 
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executive the fullest discretion as to what enemy property shall be 
taken and what shall be left in the hands of its private custodians. 
The power and discretion vested in the President by the section of the 
Act just referred to were delegated by executive order to the Alien 
Property Custodian, and he has exercised the discretion lodged in him 
through various general rules and regulations, rather than in in- 
dividual cases. Thus, the property of subjects of Bulgaria and 
Turkey, which countries are in the class of allies of the enemy, has 
not been demanded at all, except in a few cases of Bulgarian property 
whose particular circumstances seemed to demand its sequestration. 

It was felt that the likelihood of unfair and even barbarous reprisal 
upon American citizens and American property which would have been 
inflicted by Turkey, if we had interfered with the Turkish property 
in this country, was sufficient reason for not disturbing the small 
amount of such property here. The property of American citizens 
resident in enemy territory was demanded only when the American’s 
residence there had been so long continued, or his social and busi- 
ness relations in Germany were such as to indicate a preference on 
his part for living in Germany, rather than in his home country. 
Generally speaking, none of the property of American citizens has been 
taken over where such Americans were detained in Germany by cir- 
cumstances or conditions beyond their control, preventing a reasonable 
exercise of their duty to return to their home country upon the out- 
break of the war. 

The right to take property of persons resident or doing business 
in the territory of allied nations occupied by the enemy has been 
sparingly exercised, and, so far as possible, only in the case of persons 
whose loyalty to the allied nations has been doubted. Doubtless there 
will be found cases where the property of persons in occupied terri- 
tory, whose loyalty to the allied cause cannot be questioned, has been 
taken over because of our inability to determine the facts. But this 
will cause no loss or expense and very little inconvenience to the 
owner, for when a person has lost his enemy character by reason of 
the enemy forces evacuating the territory of his residence, he may 
file a claim under the Act and have his property restored to him. 
Similarly, American citizens may divest themselves of their technical 
enemy character by removing from enemy territory into neutral 
countries, or into the United States, and thereupon the Department 
of Justice to which has been delegated the right to pass upon claims 
of non-enemy persons, will take jurisdiction of their claims, and upon 
a proper showing order their property to be released. 

The office of Alien Property Custodian was filled by the appoint- 
ment of the President on October 22, 1917, so that the office has been 
In Operation about thirteen months. At the close of business on 
December 5, 1918, 32,684 reports of enemy property had been received. 
The property of each enemy person is treated in the office as a trust 
and administered by an organization which is built upon the general 
lines of a trust company. The number of separate trusts now being 
administered amounts to 29,753, and have an aggregate value of $506,- 
400,500.94. About 9,000 of these cases are covered by reports in which 
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the administration has not yet reached the stage of valuation. And 
several thousand more have been entered upon the books at nominal 
value, awaiting appraisement which is proceeding as rapidly as the 
force of the office will permit. When the entire number of trusts 
reported shall have been finally opened on the books and the readjust- 
ment of values consequent upon appraisal shall have been completed, 
it is safe to say that the total value of the enemy property in the 
hands of tke Alien Property Custodian will reach $800,000,000. 

The magnitude of the work in building up an organization and 
accumulating within a year’s time a trust business of these proportions 
can hardly be appreciated by any other than experienced trust com- 
pany officials. No trust company in the world handles so many trusts 
as the Alien Property Custodian, and none has been compelled to 
handle even a fraction of the number while in the process of building 
an organization to take care of the work. Starting without a single 
clerk or a foot of office space, only a little more than a year ago, the 
organization rapidly thrown together for the purpose of providing 
for the torrent of business which flowed into it, has grown until 583 
persons are now upon its payroll at its two offices in Washington and 
New York, and innumerable agents, representatives and depositaries 
are serving it in every state in the Union and in every insular posses- 
sion. 

Although the law required all persons having the custody of 
enemy property to make report within sixty days to the Alien Prop- 
erty Custodian, to the last day, December 20, 1917, less than 13,000 
reports had been filed ; 18,000 more have been filed since, chiefly owing 
to the insistent efforts of our Bureau of Investigation in locating by 
various means the hiding places of enemy property. In this work I 
have sought and obtained the co-operation of many persons and organi- 
zations. ._ Bankers, lawyers, probate judges, postmasters, bank com- 
missioners, internal revenue collectors, tax assessors, councils of 
national defense, farm loan banks, building and loan associations, 
chambers of commerce, and manufacturers’ associations have all been 
circularized repeatedly, and almost without exception have patriotic- 
ally responded with information which has been of untold value in 
seeking out the enemy property in this country. Personal letters 
calling attention to the provisions of the law and asking co-operation 
in the location of enemy property were sent to more than 100,000 
lawyers, 32,000 bankers, 3,000 probate judges, 8,000 building and loan 
assocations, and thousands of numbers of chambers of commerce and 
manufacturers’ associations. The Post Office Department sent our 
request for assistance to each of the 56,000 postmasters of the country ; 
the Treasury Department, through the Internal Revenue Bureau and 
the Farm Loan Board, rendered great service; the councils of national 
defense in every state and state officials were exceedingly helpful ; 
thousands of reports flowed into the office as the result of the interest 
and co-operation of these various agencies. Without them our work 
would have fallen far short of its designed purpose. But even this 
combing of the country left undivulged a large amount of property 
which had been carefully hidden by its German owners by devices of 
the most clever kind. 
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In many instances months of careful and painstaking investigation 
on the part of competent lawyers and thorough investigators were 
required to disclose the real facts; to tear off: the camouflage under 
which the enemy ownership in hundreds of cases had been carefully 
and skillfully concealed. The commonest device resorted to by the 
enemy owners was the transfer of their property to their friends or 
agents in this country without valid consideration or upon considera- 
tion to be fixed after the war and payable out of the business itself at a 
time when the parties conceived that normal business conditions would 
be restored. Businesses individually owned were frequently trans- 
ferred to hastily formed corporations; the transfer often being made 
by the American agent of the German owner under his general powers. 
Not infrequently the agent undertook to sell the property of his 
principal to corporations whose stock was held by himself or his 
friends, the corporation converting the enemy ownership into a liabil- 
ity to the enemy for a fraction of its value, payable after the war, or 
in 1920, and in one case as late as 1937. 

In many cases shares of stock enemy-owned, whose certificates 
were in the enemy country, were treated as lost and new certificates 
issued to the American friends of the enemy owner, thus making the 
stock record of the corporation bear the appearance of an American 
ownership. In some instances enemy owners of stock, whose certifi- 
cates had been sequestered by the public trustee of Great Britain, 
undertook to sell their interest in the corporation to friends in America, 
to whom new certificates were issued, leaving the Public Trustee of 
Great Britain high and dry with only a piece of paper as the result 
of his operations under the British Trading with the Enemy Act. If 
we had permitted these fake transfers to stand, and if the American 
purchasers had been able after the war to maintain the validity of 
the transactions in a contest with the enemy owners, some Americans 
would have picked up bargains which would have yielded fabulous 
profits obviously never contemplated. Cases were not uncommon 
where American purchasers seriously contended they had bought 
stock at $100 per share, whose book value ran into thousands of 
dollars. 

In one notable case, a woman resident in this country, wife of an 
alien enemy, the manager of a $2,000,000 business owned by her father, 
a German subject in Berlin, claimed that she had purchased the stock 
from her father for $150,000, for which she gave her note payable in 
20 years, without interest, delivering the note to her husband as the 
agent of her father. In another case, a neutral was the agent for a 
German corporation which owned a valuable property in the United 
States. This property was not reported, and upon inquiry it developed 
that the agent claimed to own it individually. As the agent of the 
owner he had sold it to himself, giving in payment a note, payable in 
three months. As agent he had made an agreement with himself as 
an individual that the note should be renewed every three years until 
after the war. He then delivered the note to himself as agent for the 
owner. When we showed some amusement at this fantastic arrange- 
ment and indicated a feeling of incredulity as to the good faith of the 





THE ALIEN PROPERTY ACT AND THE CUSTODIAN. 377 


transaction, the neutral citizen’s indignation was unbounded and he 
took his case to the diplomatic representative of his government at 
Washington, threatening to make an international incident out of 
our attempt to deprive him of his lawfully acquired property. He was 
unable, however, to persuade his own government that there had been 
an actual sale of the property. 

Property, whose sale or exchange in times of peace would have 
required months of negotiation and reams of paper on which to write 
the instruments necessary to protect the parties in their contracts, 
was sold under stress of the imminent war conditions about the time 
Von Bernstorff received his passports, by the mere exchange of 
ten-word cablegrams. Conversations held years before in the beer 
gardens of Berlin, or in Fifth Avenue restaurants, when German owner 
and American friend casually discussed their American businesses, 
were suddenly resurrected to serve as foundation and justification for 
the most amazing transfers and alleged sales of enemy property in 
America. Great industrial institutions here, almost by word of mouth, 
traded their holdings in Germany for the property of Germans here, 
leaving balances to be adjusted when the war might permit either a 
confirmation of the transier or a resumption of the former business 
status of the parties. Every device known to the law, as well as many 
unknown to the law, served the purpose of evading the consequences 
of the war between Germany and the United States which German 
business men at least seemed to have foreseen from the time the world 
war started. 

In working out their plans, the German owners frequently had 
the assistance of capable American counsel, who in most cases carried 
out the details of the transaction in entire good faith and without 
ulterior motive, being without knowledge of the under-lying purpose 
of the parties. Most of these lawyers feeling that the interest of their 
country was paramount to those of their clients, assisted us in de- 
veloping the real facts from which we were able to draw conclusions 
as to the actual ownership of the property. In very few cases have we 
discovered American lawyers active parties to conspiracies to defeat 
the belligerent rights of the United States, or to hide the property of 
enemies from the governmental authorities. 

In approaching all these cases we have been guided constantly 
by the standard set up by the Supreme Court of the United States in 
similar cases, generally involving seizure and condemnation of vessels 
at sea in time of war. As stated in a recent case: 

“The opportunities for fraud being great, the circumstances at- 
tending a sale are severely scrutinized and the transfer is not held 
to be good if it is subjected to any condition or even tacit understand- 
ing by which the vendor keeps an interest in the vessel or its profits 
and control over it, a power of revocation or a right to its restoration 
at the close of the war.” 

Therever the facts seem to justify the conclusion that the transfer 
of property has been made in contemplation of the war to defeat the 
belligerent rights of the United States, to avoid the effects of an 
anticipated Trading with the Enemy Act, or with a view of resum- 
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ing the ante bellum status at some time in the future, we have not 
hesitated to cut through the contracts, conveyances, obligations and 
trust agreements by which the parties have sought to conceal their 
real purposes and have declared the property to be enemy-owned. 
In most cases, after our thorough investigation, confessions of the 
parties have verified our suspicions and fortified our conclusions. In 
other cases sturdy resistance has been met all along the line and 
delivery made to the Alien Property Custodian only under protest. 
In but one or two cases, however, did this protest reach the stage of 
litigation before the armistice was signed. 

With the cessation of hostilities something of a new fighting spirit 
has developed, and lawyers who, while the war was on, would have 
been unwilling to play any part in resisting the just demands of the 
government in the taking of enemy property, have not hesitated to 
throw all sorts of obstacles in the path of the Alien Property Custodian 
and to invoke the aid of the courts to sustain transactions which, as 
patriotic Americans, they would have been first to condemn while the 
war was being fought. It seems not improper for me to say that 
lawyers ought to be no less loath now than heretofore to involve them- 
selves in the machinations of enemy persons seeking to prevent the 
agencies of the Government from carrying out the expressed will of 
the Congress. 

The legislative intent was plainly that all enemy property, con- 
cealed as well as disclosed, should be placed entirely beyond the con- 
trol or influence of its former owners, where it cannot by eventuality 
yield aid or comfort to the enemy directly or indirectly. Until the 
peace terms are finally signed and the ultimate disposition of enemy 
property determined by the Act of Congress, it shall be the firm pur- 
pose of the Alien Property Custodian to carry out the will of the 
Congress in respect thereto. Neither litigation nor threat of litiga- 
tion ought to be interposed to stay that purpose. The Trading with 
the Enemy Act makes ample provision for the full protection of 
American citizens whose just claims or property rights may be affected 
by the administration of the Alien Property Custodian’s office. Prop- 
erty in his hands is in custodia legis in a large sense, and the Govern- 
ment can be relied upon at the conclusion of the war to make adequate 
provision for the just disposition and distribution of all this property. 

In a state of war every citizen becomes a belligerent and his 
duty as a belligerent during the emergency may supplant and suspend 
his rights as a citizen in a state of peace. The war power is of necessity 
an inherent power in every sovereign mation. It is the power of self- 
preservation and that power has no limits other than the extent of the 
emergency. Of that emergency and the measures necessary to meet 
it, the Congress is the sole judge in the field of legislation and the 
commander-in-chief in the field of action. The Fifth Amendment to 
the Constitution does not operate against the exercise of the war 
power, and there can be no doubt that the right given by Congress to 
the executive, after investigation, to demand and seize enemy private 
property in this country is a legitimate exercise of the war power. 

In the case of Brown v. United States, 8 Branch 110, Chief Justice 
Marshall speaking for the Court, said: 
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“Respecting the power of government no doubt is entertained. 
That war gives to the sovereign full right to take the persons and 
confiscate the property of the enemy wherever found is conceded. 
The mitigations of this rigid rule, which the humane and wise policy 
of modern times has introduced into practice, will more or less affect 
the exercise of this right, but cannot impair the right itself. That 
remains undiminished, and when the sovereign authority shall choose 
to bring it into operation, the judicial department must give affect 
to its will.” 

The Court then went on to discuss the nature of the considera- 
tion leading to the exercise of the Congressional power to confiscate 
property: 

“Commercial nations, in the situation of the United States have 
always a considerable quantity of property in the possession of their 
neighbors. When war breaks out, the question what shall be done 
with enemy property in our country is a question rather of policy 
than of law. The rule which we apply to the property of our enemy 
will be applied by him to the property of our citizens. Like all other 
questions of policy, it is proper for the consideration of a department 
which can modify it at will; not for the consideration of a department 
which can pursue only the law as it is written. It is proper for the 
consideration of the legislature, not of the executive or judiciary.” 

In the case of Miller v. United States, 11 Wall, 268, the Court 
said: 

“But if the assumption of plaintiff in error is not well made; if 
the statutes were not enacted under the municipal power of Congress 
to legislate for the punishment of crimes against the sovereignty of 
the United States; if, on the contrary, they are an exercise of the war 
powers of the Government, it is clear they are not affected by the 
restrictions imposed by the 5th and 6th Amendments. This we under- 
stand to have been conceded in the argument. The question, there- 
fore, is, whether the action of Congress was a legitimate exercise of 
the war power. The Constitution confers upon Congress, expressly, 
power to declare war, grant letters of marque and reprisal, and make 
rules respecting captures on land and water. Upon the exercise of 
these powers no restrictions are imposed. Of course the power to 
declare war involves the power to prosecute it by all means and in 
any manner in which war may be legitimately prosecuted. It there- 
fore includes the right to seize and confiscate all property of an enemy 
and to dispose of it at the will of the captor. This is, and always has 
been, an undoubted belligerent right. If there were any uncertainty 
respecting the existence of such a right, it would be set at rest by, 
the express grant of power to make rules respecting captures on land 
or water.” 

The power to seize enemy property is a great economic weapon 
appropriately placed in the hand that holds supreme command of the 
military weapon; it deprives the enemy of property which would 
otherwise be within reach of the power of the enemy, and at the same 
time furnished to the capturing powers means for carrying on the 
war. The property embraced in the demands of the Alien Property 
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Custodian beiongs to the class which is in legal contemplation within 
the reach of the power of the enemy. 

What then is the basis of the suggestion that the Courts have 
some inherent power—none is conferred by the terms of the Act—to 
supervise, review or restrain the exercise of the Constitutional power 
in Congress to regulate captures of property? It has even been true 
of the English speaking people that liberty and life enjoy greater pro- 
tection under the law than does property. The suggestion would not 
be tolerated that the Courts guard more jealously the rights of the 
citizen in and to property than his rights to his liberty and his life. 
Furthermore, the capture of property is inherently an executive not 
a judicial act. The fact that judgment is required does not determine 
that the act is necessarily judicial. To the contrary, the Executive can 
and must investigate and determine the facts and disputed facts in 
matters committed to the Executive judgment as effectively and con- 
clusively as must and can the judiciary where its power is invoked. 

It must be obvious, upon the whole, that the Congress has the 
power to make rules respecting captures on land and water without 
any limitation whatsoever except perhaps such, if any, as may exist 
in the law of nations, and that Congress employed unmistakable 
language to make clear its intent that the sole power of capture should 
be in the Executive, that the sole power to investigate and determine 
enemy character and enemy ownership should be in the Executive and 
that the Courts should lend their aid to the enforcement of Congres- 
sional policy, but in no event, should interfere to embarrass the 
Executive in wielding this economic weapon in the national defense. 
But the Congress nevertheless recognized the justice of making pro- 
vision for the rectification of possible mistakes and provided remedies 
for just and proper claims. It enacted Section 9, which authorizes 
the filing by any person not an enemy or ally of enemy of any claim 
with the Alien Property Custodian which asserts an interest, right or 
title in any money or other property conveyed, transferred, assigned, 
delivered or paid to the Alien Property Custodian and held by him 
or by the Treasurer of the United States. It provides, moreover, a 
simple expeditious and inexpensive remedy for executive relief. Any 
claimant failing to obtain executive relief or preferring not to seek it, 
has his remedy in the District Courts of the United States. But let 
it be noted that the remedy is not available except in respect of prop- 
erty actually conveyed, transferred, assigned, delivered or paid over. 
Property or money required to be conveyed, transferred, assigned, 
delivered or paid over is not subject to any relief until there has been 
compliance with the Executive demand. The Courts are shut to 
suitors who would obstruct the Executive in the prosecution of the 
war. They are at once open to those who comply with the Executive 
demands. 

The class of property which has required the least attention on 
the part of the Alien Property Custodian is the cash which has come 
into his hands, for under the law all moneys received by him must be 
forthwith deposited with the Secretary of the Treasury, by whom they 
are invested in government securities. The class of property which 
has required the most attention and has presented the most difficult 
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problems has been that included within the category of enemy busi- 
nesses, either individual industrial and commercial enterprises, shares 
of stock in American corporations or branches of enemy-owned corpo- 
rations, chiefly insurance companies, or partnerships. Businesses in- 
dividually owned, partnerships and branches of enemy concerns have 
been generally liquidated or are in process of liquidation. Merchan- 
dise and commodities running into millions of dollars in value have 
been sold to American citizens and the proceeds deposited in the 
Treasury. This was necessary in order to protect the property and 
prevent waste. 

The act of war dissolved partnerships in which the enemy was a 
partner. Such businesses, partnerships and branches were denied 
licenses by the authorities authorized to permit their continuance in 
business and forced liquidation ensued. With respect to the shares 
of stock in American corporations, it has been the policy of the 
Alien Property Custodian, whenever the enemy holdings in American 
corporations exceed 15% of the total capital stock, to require represen- 
tation on the board of directors. The enemy-owned stock is trans- 
ferred on the books of the corporation to the Alien Property Custodian 
and he becomes a stockholder. In the exercise of his duties as a 
trustee, he has felt it necessary and important to participate in the 
management of the company whenever the enemy interest was large 
enough to influence or control the operation of the property. He is 
now a holder of stock ranging from 15% to 100% in 277 corporations, 
and he has designated 688 men to represent the government in the 
boards of directors in these companies, most of them being directors 
on several boards. 

Those corporations are located and doing business in all parts of 
the United States, including Porto Rico, Hawaii and the Philippines, 
but by far the larger number of them have their headquarters in and 
about the City of New York. They run the entire gamut of American 
industry, and the Alien Property Custodian, therefore, finds himself 
in this manner engaged in more and different kinds of business than 
any other individual in the world. He is cutting timber and building 
ships in Florida; raising sugar in Hawaii; tobacco in the Philippines ; 
cotton in the south; chicory in the north; publishing newspapers ; 
operating insurance and trust companies; mining and smelting lead, 
zinc, copper, silver and tungsten in many states and in Mexico; mak- 
ing steel and iron products in Pennsylvania and West Virginia; brew- 
ing beer in New York, New Jersey, Illinois and Louisiana; manufac- 
turing chocolate, pianos, machinery, chemicals, dyestuffs, pharmaceuti- 
cals, munitions, woolen, silk and cotton goods and laces; dealing in 
precious stones and art works; exporting and importing all kinds of 
goods and commodities. There is hardly a line of industry in which 
the enemy was not engaged in America. In some the investment was 
large and dominating; in others it was of a negligible amount, but the 
grand total marks a hold upon American industry and commerce 
which is nothing short of amazing. It constituted a real menace to 
the industrial and commercial independence of America. When we 
realize the important part played in modern warfare by industry far 
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back of the front line, we can well believe this industrial invasion of 
America was a studied effort on the part of Germany to make effec- 
tive her plan to colonize, subdue and control the world. 

When the original Trading with the Enemy Act was passed, a 
full realization of the German industrial menace had not dawned 
upon the law-making body. The design of Germany in planting an 
industrial and commercial army upon American soil was as only 
vaguely felt, and Congress followed the custom of other wartime leg- 
islation in making provision for the conservation and safekeeping of 
enemy-owned property in this country, without any attempt to employ 
the power of the Government as a war weapon to destroy the German 
hold upon American industry and commerce. The Alien Property 
Custodian was given the powers of a common law trustee to manage 
and operate the property within his control, and to dispose of the same 
only if and when necessary to prevent waste and protect the property. 
The administration of these enemy properties, and especially the man- 
agement of the large industrial corporations, brought many advant- 
ages to the Government. 

Corporations enemy-owned which had refused during the world 
war to sell their products to the allies, and which upon our entrance 
into the war evaded the taking of contracts to produce articles neces- 
sary in prosecuting the war, were promptly put upon war work under 
the direction of the Alien Property Custodian. Many mills and fac- 
tories which otherwise would have been idle onlookers as far as 
prosecuting the war was concerned, and would have earned great 
profits from purely civilian work, were made to join the industrial 
corps of the American war machine. Minute and thoroughgoing 
examinations of the books of these companies disclosed in many cases 
failure to pay their part of the federal taxation necessary to support the 
war, and under their operation by the Alien Property Custodian mil- 
lions of dollars of income and excess profits taxes, which might other- 
wise have been successfully hidden from the revenue collecting author- 
ities, have been disclosed and paid to the Government. 


(Concluded in Next Number) 
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The following questions and 
answers are among those recently 
published by the Committee on 
Professional Ethics of the New 
York County Lawyers’ Associa- 
tion: 

Question: In the opinion of the 
Committee is it improper for the 
judge of a court of general juris- 
diction to engage or assist in the 
business of selling or offering for 


salg corporate stocks, bonds, or 
other securities, or to permit his 
name to be used for such purpose, 
or to engage in the organization, 
promotion, or financing of a cor- 
poration? 

Answer: In the opinion of the 
Committee, the practices tend to 
detract from public confidence in 
the judicial office, and should be 
disapproved. 

Question: An attorney of a 
neighboring State asked me if I 
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would undertake some collections 
for a brother attorney of his State, 
which I agreed to do. I have, 
however, since learned that the 
“brother attorney” is a former 
justice of the peace in his State, 
but not admitted to the practice 
of law. I desire to know whether 
in the opinion of your Committee 
it is improper for me, a New York 
attorney, to continue the collec- 
tions as agreed, deducting there- 
from the agreed proportion for 
my services; a proportion based 
upon the expectation that the jus- 
tice of the peace would share the 
compensation for the collection? 

Answer: In the opinion of the 
Committee, the former justice of 
the peace, not being admitted to 
the practice of law, is to be re- 
garded as a layman, and the 
agreement with him that he shall 
share the lawyer’s compensation 
for the collection, is an agreement 
to divide fees with a layman. The 
Committee, for that reason, ad- 
vises that so far as the services 
are prospective, they should be 
discontinued. 

Question: A lawyer admitted to 
all the State and Federal courts of 
Pennsylvania, but not admitted 
to the Bar in New York, has 
clients in New York. At times It 
is necessary to interview those 
clients and other people in New 
York. Occasionally papers must 
be drawn in New York. 

All the work done in New York 
relates entirely to Pennsylvania 
matters and no matters except 
those which involve Pennsylvania 
law are handled. Under the cir- 
cumstances it is convenient for 
the Pennsylvania lawyer to have 
New York headquarters in the of- 
fice of a New York lawyer. 

(a) Would it be unethical for 
the Pennsylvania lawyer to have 
his name painted on the door of 
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the office of the New York law- 
yer, in whose office he makes his 
New York headquarters? 

(b) If his name painted on the 
door without explanation or qual- 
ification would be unethical, 
would it still be unethical if some 
brief qualification were painted in 
connection with the name; e. g., 
“Tom Smith, Philadelphia?” 

(c) Would it be unethical for a 
New York lawyer and a Pennsy?- 
vania lawyer to have a common 
letter head indicating that one 
was a New York and the other a 
Pennsylvania lawyer and that the 
work of either State is handled by 
the man admitted to practice in 
that State? 

Answer: In the opinion of the 
Committee, the essential consid- 
eration is that both the sign on 
the door and the letter head 
should exclude the inference that 
the Pennsylvania lawyer is a 
member of the New York Bar. 
Any differentiation of his name 
that accomplishes this result will 
relieve the situation of its objec- 
tionable features. 

Question: Plaintiff without any 
collusion whatsoever brings an 
action for divorce against her hus- 
band in Reno. Her attorney in 
Reno sends a power of attorney 


' to her attorney in New York re- 


questing him to have the husband 
execute the same; such power of 
attorney appointing a lawyer In 
Reno to appear for husband and 
accept service of all papers, etc. 
Plaintiff’s attorney in New York, 
knowing husband’s New York at- 
torney, consults said attorney who 
agrees to procure his client’s sig- 
nature to said power of attorney, 
providing there is nothing im- 
proper in so doing. 

Is it professionally improper 
for the attorneys in New York to 
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procure such power of attorney 
from the husband? 

Answer: In the opinion of the 
Committee, the attorney for the 
husband should not be selected by 
the wife or her attorneys. And, in 
its opinion, the husband’s attor- 
neys should not participate in 
foisting upon the Nevada Court a 
fictitious controversy. But as- 
suming that the husband’s attor- 
neys are satisfied that a cause of 
action in good faith exists over 
which that Court has jurisdiction, 
it is not, in the opinion of the 
Committee, improper for them to 
advise their client to execute a 
power of attorney to attorneys se- 
lected by him for his appearance 
in the action, in order that any 
decree may be entitled to full 
faith and credit under the Consti- 
tution of the United States. 





OPINION BY WILLIAM PATERSON. 


William Paterson, in 1785, was 
a practising lawyer in New 
Brunswick. He had resigned as 
Attorney-General, and it was in 
1791 that he became Governor. A 
document of the first-named year 
is in our possession, and is inter- 
esting, not so much for the actual 
opinion embraced in it as from the 
two facts clearly evident: First, 
that in preparing a legal opinion 
as an attorney, he concisely stated 
the facts, and then as concisely 
put the question and stated his 
reply ; and, second, the amount of 
his fee, $6. Here is the docu- 
ment: 

“Peter Wyckoff, of Middle- 
bush, in the county of Somerset 
and State of New Jersey, made 
his last testament and will in writ- 
ing the 16th of November, 1776. 
The testator directs that, after the 
decease, marriage or consent of 
his wife, his executors shall sell 
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and dispose of his whole estate, 
real and personal, and the monies 
arising therefrom to be divided in 
the following manner, to wit: 
£10 to his son Cornelius, £10 to 
his grandson Peter, £100 to his 
granddaughter Elizabeth, £100 
to his daughter Elizabeth, £100 
to his daughter Maria, £150 to 
his daughter Geertye over and 
above £50 for an outfit, £25 to 
Lena, the widow of his son Jacob, 
and the remainder of his estate to 
be divided between his sons Aurt, 
John, Peter and Simon, as fol- 
lows: Peter to have one full share 
and a half; John to have £100 
less than a full share; Aurt and 
Simon to have a full share each, 
and to their heirs and assigns for- 
ever. 

“The testator died shortly after 
the date of the above will, late in 
the year 1776, or early in the year 
1777. Peter, the son, died in the 
lifetime of the testator. The wid- 
ow is dead, and the executors 
have sold the estate. Peter has 
issue two children, now living and 
minors. 

“Question: In what manner 
shall the share of Peter, the son, 
be distributed ? 

“Answer: As Peter, the son, 
died in the lifetime of the testator, 
his legacy is a lost or lapsed leg- 
acy ; and, as it is part of the resi- 
«luum itself, will be considered as 
undisposed of, and, of course, 
must be distributed among the 
next of kin. 

“Wo. PATERSON. 


“9th Feb’y, 1785. 


“Rec’d 9th Feb’y, 1785, of John 
Wyckoff and Cornelius Wyckoff, 
surviving Exr’s of the above tes- 
tament and will, the sum of Six 
Dollars for the above opinion. 


“Wm. PATERSON.” 
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